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FINANCE BROKERS CONTROL AMENDMENT BILL 2003 
Second Reading 

Resumed from 22 September. 

HON DEE MARGETTS (Agricultural) [10.24 am]:  I understood that Hon Ray Halligan wishes to speak on 
this Bill and will seek the call after I speak.   

Hon Kim Chance:  He may not be.   

Hon DEE MARGETTS:  I will battle on regardless.   

Undoubtedly, the financial broking industry in Western Australia has been an enormously controversial industry.  
An industry that can effect and oversee a change of Government obviously has everybody wary about how it is 
to be adjusted or amended to ensure that problems are addressed appropriately.  I have mentioned to this 
Chamber on previous occasions that prior to the demise of former minister Doug Shave, a process recommended 
that the Finance Brokers Control Act be repealed and that the supervision of this industry be then carried out by 
way of a voluntary industry code.  This process was the much-flawed national competition policy legislative 
review program that argued that it was too costly for this process of government supervision to continue.  In 
hindsight, the implementation of this recommendation did not go ahead because the world for that industry as we 
knew it ended as a result of the large number of people who lost money in that industry and the enormous public 
backlash.  Will the minister outline in his response whether the National Competition Council is happy that the 
Finance Brokers Control Act has not been repealed, and whether he can provide anything on the public record to 
advise whether the State will still be subject to, or has been threatened with, any further fines from our national 
competition policy tranche payments for not repealing the Act, as was recommended under the much-flawed 
national competition policy legislative review process?   

This Bill has been sitting around for a long time.  It was not acted upon because of the blow-up in the industry 
that occurred before the repeal took place.  I know many industries have suffered severe consequences as a result 
of state government action to avoid being punished further by the National Competition Council.  In the end, 
some such industries could not respond to the community because all of its parts were destroyed.   

An important preliminary question needs to be asked.  Like many people, I am very pleased that the action was 
not taken to repeal totally the Finance Brokers Control Act and transfer to a voluntary code.  The argument for 
the repeal was that, first, the Act was not needed, and, second, its implementation was too expensive for the 
industry.  Can the Government give any indication of the process by which the National Competition Council 
has adjusted itself in light of the fact that the review was wrong?  With all the evidence in front of that council, 
does it and the State Government admit the review was wrong?  What does that tell us about the review process 
and its implications?  There has been no great public uproar about this process being taken closer to government.  
People are keen to make sure that whatever changes occur result in better outcomes for consumers of these 
services.   

I thank the Government for providing me with a briefing on 25 August from the Department of Consumer and 
Employment Protection.  During the briefing on the Bill, I asked a series of questions.  One related to the number 
of complaints that the department has received about this industry.  I was advised that in 2002-03, 241 
complaints were received; and 94 complaints were received in 2003-04.  Eight inquiries were approved in 2002-
03, and seven inquiries were approved in 2003-04.  Five inquiries were concluded in 2002-03, and 11 inquiries 
were concluded in 2003-04.  During that time, the department lost one staff member - that is, it went from seven 
compliance officers, four licensing officers and three administration officers to six compliance officers, four 
licensing officers and three administration officers.   

I asked whether, if the supervision were taken over by the State Administrative Tribunal, if and when that 
enabling legislation is passed by Parliament, the takeover of the disciplinary function would result in a reduction 
in staffing levels.  The answer I was given reads - 

Under present legislation, Boards are not bound by the rules of evidence but may inform themselves on 
any matter in such manner as they think fit.   

This part is interesting - 

Provided SAT operates in a similar manner, the introduction of SAT would not be expected to make 
any difference to the staff establishment of this branch.  The same investigation processes are required 
no matter which body carries out the disciplinary function.  
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I suggest that answer means that the Department of Consumer and Employment Protection thinks so or hopes so.  
Obviously it does not know.  The Bill has not been passed.  If we are saying that under the State Administrative 
Tribunal the Finance Brokers Supervisory Board will have the same functions then the department does not 
know.  I also asked for a description of the functions of the branch.  The department replied as follows - 

It should be noted that the Branch licences persons in the finance broking, land valuation and credit 
industries.  It also investigates complaints in these industries.  It is not possible to determine what 
percentage of compliance officers time is spent investigating finance broking matters.  The Branch 
received 187 other complaints (non-finance broking) during 2003/2004 in addition to the 94 complaints 
received against finance brokers.  Some of these complaints may not be as complex as finance broking 
complaints so it is not practical to proportion the time according to the number of complaints received.   

There are still major problems in the industry.  I will provide the House with the flavour of some of the breaches 
listed in the written response provided to me from the department, as follows - 

failing to keep a full and accurate amount of all money received or held on account of other persons. 

maintaining a trust account which was not designated and evidenced as such as required by the Act. 

failing to have a trust fund audited. 

carrying on business or holding himself out as a finance broker without the required licence and 
business certificate. 

failing to comply with a special condition (education) to which his licence is subject. 

Other inquiries involved were as follows - 

To determine whether the broker has acted in accordance with the Schedule of Fees. 

. . . receiving a commission, reward or other valuable consideration to which they were not entitled. 

. . . failing to exercise reasonable skill, care and diligence. 

. . . knowingly or negligently misleading or deceiving or making false representations. 

These were all alleged breaches of the Finance Brokers Code of Conduct, which underwent various 
investigations to ascertain proof.  Another alleged breach refers to receiving commissions in excess of the 
maximum remuneration schedule.  These issues obviously relate to the consumers, for whom it is the 
Department of Employment and Consumer Protection’s role to provide some protection.   

Some other issues may also need to be investigated.  Hon Simon O’Brien indicated that issues have been 
reported concerning commission payments.  It appears in some cases that finance brokers promote products that 
attract the highest commission rather than provide the best deal for the client.  People who use the services of a 
finance broker presumably expect to receive a professional service.  They pay for the broker to provide them 
with a good commercial package.  The client assumes that the broker knows the market and will provide a 
choice of a cost-effective product that suits his needs based on his income and repayment capacity.  It is not 
surprising that, if it is considered that products are being promoted more on the basis of financial reward for the 
broker than the best interests of clients, that is a cause for complaint.  However, the issues go a bit deeper than 
just whether someone is caught doing the wrong thing.  Sometimes that is difficult to prove.  It is also about how 
the industry is structured.  I have some knowledge of this because a relative of my partner, who was a finance 
broker for some years, found it quite difficult to get out of the industry.  Many people work in the industry who, 
presumably, according to the law at least, are self-employed and must pay the cost of any licences, insurance, 
administration assistance and so on.  Enormous pressures are placed on them.  If they want to take leave, not 
much in terms of a retainer is available.  They are exposed to the risk.  Many of the finance brokers are 
employed under contract to other people.  The person known to me tried to leave the industry and had obstacles 
put in his way to stop him doing that which made it difficult for him to withdraw from the industry.  In his 
situation, someone else was benefiting from the risk and responsibility that he had been taking and, therefore, 
that person was reluctant to let him go.  It is a highly complex industry.  

Young people in that situation will find that they have enormous costs to cover and that it is very difficult to live 
normal lives given the hours involved and the need to be available to clients at all hours.  Sometimes enormous 
amounts of travel are involved in developing client bases in regional areas.  In the end, their margins are limited 
because someone else is taking a substantial cut of whatever business they sign up.  That is an aspect that should 
be investigated.  If organisations are, in effect, creating the pretence of operating as individual businesses when 
in fact they are employees - as occurred in many parts of the building industry some years ago, as we discussed - 
we need to consider whether the structure of the industry is creating pressures that may not be in the best 
interests of the clients of those mortgage services.  
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The Department of Consumer and Employment Protection might need to consider some other careful 
investigation of the structure of the industry to find out whether unfair commercial pressures are being put on the 
mortgage brokers who are employees working under contract for other people.  If people must pay for 
administration assistance and the cost of insurance and the enormous initial costs of licensing and other set-up 
costs only for someone else to take a percentage from their continued earnings, that is an issue.  When the person 
I know of who was involved in the industry eventually managed to leave it, he was apparently ineligible to 
receive the commission from all the business he had signed.  He took all the risks but lost the right to take the 
commission when he left the industry.  That raises another interesting issue.  I do not profess to know all the 
details of that scenario; nonetheless, I was concerned enough to think that there is more to this industry than is 
often reported and that the industry structure may also be having an impact on consumer outcomes.  We need to 
ensure that the process we set up can deal with the structural issues as well as the outcomes for consumers. 

Hon Simon O’Brien said that Hon Ray Halligan would mention more about the potential conflict for insurance 
brokers and whether they will be caught in this new regulatory environment or be exempt.  I was lobbied on this 
issue as well.  I express some caveats about that.  I would not like to see a situation in which by being specific 
about a particular category of finance providers we enable that category to avoid the kinds of checks and 
balances that this legislation will hopefully provide.  I know that the minister made a statement in his second 
reading contribution about the ability for such people in the insurance industry to become exempt, but I want to 
make sure that, without creating a new special category, there is no extra onus or potential in the mortgage or 
insurance finance industry for people to call themselves insurance finance brokers so that they will end up being 
exempt from the checks and balances that exist for the remainder of the industry.  I was alerted to this dilemma 
when I got home last night and found a leaflet in my letterbox.  I had difficulty working out whether it was a 
leaflet promoting a mortgage broker or a real estate agent.  I decided it was probably a real estate agent’s leaflet, 
but on the top of that leaflet was an advertisement for a mortgage broker.  I ran out of time, but I was tempted to 
ring that mortgage broker and ask whether he was selling products only for this real estate company with which 
he shares the advertising, or whether he operated and provided finance separately.  If companies that act as 
mortgage brokers and offer a range of financial services end up becoming finance brokers per se, they require 
supervision to make sure that the same kinds of complaints that have been received in relation to finance brokers 
do not then become a problem for that industry or that people do not use the cover of an exemption to avoid the 
scrutiny that this legislation will hopefully provide.  Given the level of concern and public controversy, we need 
to make sure there are regular checks and balances.  At the very least annual reports should be made to the 
Parliament, and we need to make sure that problems in the industry are regularly reviewed.  If we find that these 
problems are either not reducing or, to take the worst situation, are increasing, we will have to come back to the 
parliamentary drafting process to see whether further adjustments need to be made.  It may need to be recognised 
that it is not just the consumer outcomes that must be kept in balance; in the end there may be a need for some 
industrial relations or other industry supervision of the structure of the industry.  Apart from requiring 
clarification about the coverage and whether insurance finance and mortgage finance fit into the current 
exemptions and will continue to do so, the Greens (WA) support this legislation. 

HON KIM CHANCE (Agricultural - Leader of the House) [10.44 am]:  First, I thank all members for their 
contributions to this debate.  This issue has been deal with in some depth by Parliaments in both national and 
state jurisdictions.  I ensured that all of these issues were adequately covered in the second reading speech.  The 
necessity for a national scheme in this matter is important.  That is why the impact of the commonwealth 
legislation, which was enacted in approximately March 2002, was so important.  The finance industry is 
essentially a national industry and, while commonwealth law has limited the scope of coverage of corporations, 
it is also necessary for the States to have their own legislation in those areas.  This matter was thoroughly 
debated during Hon Simon O’Brien’s contribution. 

Hon Dee Margetts raised a number of what I think she would agree are largely consequential issues.  I think she 
was asking whether all of these issues have been thought through to their logical conclusions - what are the 
consequences of all of the actions - and if we have covered the field.  I believe we have done so in so far as it is 
possible within the context of the legislation.  However, I propose not to complete the Government’s response on 
the second reading today, because we would like to take a little time to analyse and work through the comments 
made by Hon Dee Margetts.  We will then be able to provide a more complete and considered response, possibly 
as early as tomorrow.  We are grateful that the honourable member has raised these matters, but we need a little 
more time to consider our response.   

Hon Dee Margetts also raised the question of compatibility with national competition policy.  I had made some 
notes about that, but I cannot find them now.  I feel certain that those compatibility issues have been thoroughly 
considered.  The only reason I have such confidence is that all new legislation goes through a fairly rigorous 
process of measurement against the national competition principles prior to being considered at cabinet level.  
The interesting question about any legislation that may have national competition implications is where that 
process will go in the future following the Prime Minister’s announcement last week that the national 
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competition policy basically ends in 2006.  In our processes that involve consideration of national competition 
policy, we will all have to reconsider exactly where we are going and to what extent we will continue to 
convolute them based around national competition policy. 
Hon Dee Margetts:  Considering the National Competition Council’s amendment wound up in about 2001, it is 
quite interesting.  
Hon KIM CHANCE:  It is interesting.  A lot of people whose lives have been affected by national competition 
policy are wondering what it was all about.  However, those are the joys of an ever-changing environment.   
Debate adjourned, on motion by Hon Kim Chance (Leader of the House).  
 


